ST 99-0236-G L 07/26/ 1999 SERVI CE OCCUPATI ON TAX

If tangi ble personal property is transferred incident to a sale of service,

this will result in either Service Cccupation Tax liability or Use Tax
l[iability for the serviceman. See 86 IlIl. Adm Code 140.101. (This is
a dlL).

July 26, 1999

Dear M. XXXXX:

This letter is in response to your letter dated June 18, 1999 and your e-
mai | dated July 13, 1999. The nature of your letter and the information you have
provided require that we respond with a General Information Letter, which is
designed to provide general information, is not a statenent of Departnment policy
and is not binding on the Departnent. See 2 Ill. Adm Code 1200.120(b) and (c),
encl osed.

In your letter, you have stated and nmade inquiry as follows:

COVMPANY provides targeted marketing services in the form of a PROGRAM
whereby COVMPANY acts as a 'general contractor' in providing grocery
and drug stores with a programto build and maintain custoner |oyalty
and repeat business by supplying a card and/or key tag which allows
the hol der beneficial discounts when patronizing a particular store.
In connection with the purchase of the cards, the client has the

option to engage COMPANY to provide 'PROGRAM services'. PROGRAM
services are targeted marketing services designed to assist the
retailer in retaining current custoners, identifying potential

custoners, and increasing the volunme of custoner purchases.

COMPANY currently pays the Retailers Cccupation Tax (ROT) in Illinois
on the sales of the PROGRAMs sold to our clients located in Illinois.
Below are the details of the transaction. Pl ease let us know the
position of the Illinois Departnent of Revenue on the portion of the
i nvoi ce that shoul d be assessed sal es t ax.

COWPANY sells ' PROGRAMs' to our clients located in Illinois. PROGRAMS
are small plastic cards much like credit cards that grocery shoppers
use to be identified as frequent shoppers or to obtain discounts
and/ or special sale prices. COWPANY is domiciled in STATE The
manuf acturer of the cards, as well as the conmpany that provides the
card processing service, and the client in this particular case are
all located in Illinois. COWANY has nexus in Illinois for sales and
use tax purposes.

COMPANY purchases the blank plastic cards from the nanufacturer and
resells the blank cards to our client. The client pays for and
mai ntains an inventory of the cards at the |ocation where the cards
will be processed. Meanwhile the client's custoners fill out
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applications with information that will then be enbossed on the card
itself. The process by which the custonmer information is put on the
card is called card processing. Card processing consists of thernal
i maging the custonmers nanme onto the cards with black ink. At this
time the barcode is al so added. The card processor will then send the
cards directly to the client's custoners. COVMPANY charges the client
$0. 09506 for each blank card. The client pays COVPANY a processing
fee of $0.31872 to have their customer's names and barcodes added.

COVPANY believes that when the cards are sold to our client, Illinois
Sales tax is due only on the cost of the materials. The card
processing charges should not be subject to either the Retailers
Cccupation Tax or the Service Cccupation Tax.

W respectfully request an opinion on this matter. Please contact the
undersigned directly should you require additional information at
et

Pursuant to our telephone conversation, we understand that the sales
transactions described in your letter consist of two separate sales. The first
is the sale of a specified anbunt of blank cards to your clients who nmaintain an
i nventory of those cards. The second sale concerns your conpany printing or
enbossi ng your custoner’s cards with specific information regarding your clients
cust omer s.

Sal es of blank plastic cards, such as those described in your letter, are
generally subject to Retailers' QOccupation Tax liability on 100% of the selling

price of those cards. Bl ank plastic cards have intrinsic useful ness and so
have commercial value to persons other than the customner. In contrast, sellers
of personalized business calling cards, |etterheads, envelopes, |abels, nane

pl ates, badges, nedallions and the like do not incur Retailers' Occupation Tax
liability on their receipts from such sal es because they are engaged in a service
occupation in producing or procuring customordered itens that have no conmerci al
value to others. Their sales, rather, are generally subject to the Service
Cccupati on Tax. Pl ease find enclosed a copy of 86 Ill. Adm Code 130.1995
concerni ng Personalizing Tangi bl e Personal Property.

The processing or printing of blank cards that are owned by the customer

woul d generally be subject to Service Cccupation Tax. [I'linois Retailers'
Cccupation and Use Taxes do not apply to sales of service that do not involve the
transfer of tangible personal property to custoners. However, if tangible
personal property is transferred incident to sales of service, this will result
in either Service GCccupation Tax liability or Use Tax liability for the
servi cenen dependi ng upon whi ch tax base the servicenen choose to calculate their
tax liability. See the enclosed copy of 86 IIl. Adm Code 140.101. Printing or

enbossing such cards generally involves the transfer of tangible personal
property such as ink, lamnate, plastic, or other materials that are attached or
i ncorporated into the cards.
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Busi nesses providing services (servicenen) may calculate their tax base in
one of four ways: (1) separately stated selling price of tangible personal
property transferred incident to service; (2) 50% of the servicenmen's entire
bill; (3) Service Cccupation Tax on the servicenen's cost price if the servicenen
are registered de mnims servicenen; or (4) Use Tax on the servicenen's cost
price if the servicenen are de mnims and are not otherwise required to be
regi stered under the Retailers' Cccupation Tax Act. Many printing or graphic art
production businesses choose option nunber 3 or nunber 4 described bel ow

Using the first method, servicenmen may separately state the selling price of
each item transferred as a result of the sale of service. The tax is then
calculated on the separately stated selling price of the tangible personal
property transferred. If the servicemen do not separately state the selling
price of the tangible personal property transferred, they nust use 50% of the
entire bill to the service custoner as the tax base. Both of the above nethods
provide that in no event may the tax base be less than the servicenen' s cost
price of the tangible personal property transferred.

The third way servicenen may account for their tax liability only applies to
de mnims servicenen who have either chosen to be registered or are required to
be regi stered because they incur Retailers' Cccupation Tax liability with respect
to a portion of their business. Servicenmen may qualify as de mnims if they
determ ne that the annual aggregate cost price of tangible personal property
transferred as an incident of the sale of service is |less than 35% of the total
annual gross receipts from service transactions (75% in the case of pharnmacists
and persons engaged in graphics arts production). Servicenen no |onger have the
option of determining whether they are de mnims using a transaction by
transacti on basis. Registered de minims servicenen are authorized to pay
Service Cccupation Tax (which includes |ocal taxes) based upon their cost price
of tangible personal property transferred incident to the sale of service. Such
servi cenen should give suppliers resale certificates and remt Service Cccupation
Tax using the Service Cccupation Tax rates for their |ocations.

The final nmethod of determining tax liability nmay be used by de mnims
servicenen that are not otherwise required to be registered under the Retailers’
Occupation Tax Act. Such de mnims servicenen handle their tax liability by
paying Use Tax to their suppliers. If their suppliers are not registered to
collect and remt tax, the servicenmen nust register, self-assess and remt Use
Tax to the Departnment. The servicenen are considered to be the end-users of the
tangi bl e personal property transferred incident to service. Consequently, they
are not authorized to collect a "tax" fromthe service custoners.

Your letter indicates that another conpany is involved in providing the card
processi ng service. This results in a relatively conplicated multi-service
situation for Service Cccupation Tax purposes. Multi-service situations exist
where a primary serviceman subcontracts work to a secondary servicenman. In multi-
service situations, a primary serviceman's cost price is determned either by the
separately stated selling price of +the tangible personal property personal
property transferred from a secondary serviceman, or if the secondary servicenman
does not separately state the cost of goods, it is presuned that the primary
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serviceman's cost price is 50% of the secondary servicenman's total charge. See
86 Ill. Adm Code 140.301 (a), enclosed.

When both primary servicenmen and secondary servicenen are registered,
primary servicemen may give a Certificate of Resale to registered secondary
servicenen for any tangible personal property purchased. Primary servicenen
could then collect Service Use Tax fromtheir custonmers based upon the separately
stated selling price of the property or 50%of the bill to the service custoners.

If primary servicenen are registered and de mnims, they may choose to
remt Service Cccupation Tax to the Departnent based upon their cost price of

tangi bl e personal property purchased from secondary servicenen. If the cost
price of the tangi ble personal property is not separately stated by the secondary
serviceman, the cost price will be deenmed to be 50% of the total bill from the

secondary serviceman. Primary servicenmen provide the secondary servicemen wth
Certificates of Resale if the secondary servicemen are registered, and collect
Service Use Tax from custoners on their cost price.

Pl ease note that Public Act 89-675, effective August 14, 1996, states that
if an wunregistered de mnims serviceman subcontracts service work to an
unregi stered de mnims secondary serviceman, the primary serviceman does not
incur a Use Tax liability if the secondary serviceman (i) has paid or will pay
Use Tax on his or her cost price of any tangi ble personal property transferred to
the primary serviceman and (ii) certifies that fact in witing to the primry
serviceman. This certification option is only available in nmulti-service
situations when both the primary and secondary servicenmen are unregi stered and de
mnims, 35 |ILCS 110/2 and 115/ 2.

I hope this information is helpful. The Department of Revenue maintains a
Web site, which can be accessed at ww. revenue.state.il . us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,

Terry D. Charlton
Associ at e Counsel

TDC: nsk
Enc.



